Truth, Reconciliation, Compensation Lessons, Wishesnd
Warnings from the South

Fanie du Toit’

Transitional justice (TJ) seeks to build accouniigfiior political crimes
during times where a relapse into excessive vi@aesa real risk. With
stability in the balance, the need is for flexilplecesses with enough
political compromise to keep spoilers on board asduage minority
fears, but with enough moral substance to assuiratalens, not least
victims, of a better future.

With justice systems often badly damaged, the fatifts to quasi-legal
mechanisms with the ability to reach an audiencgibé the political
elite. Transitional justice offers a statement dlibe values and rights
of a society yet to be born. It is essentially dapuseeking to generate
widespread support for its message — at the saneeds it nurses tender
political compromises.

The TJ-specific focus is on international crimegetnational crimes are
crimes against humanity (crimes against populagi@ups), war crimes
(crimes against captured combatants and non-comtsatand genocide
(the decision to exterminate population groupsyl ianfuture we expect
that a fourth crime will be added: crimes of aggm@s and crimes
against peace will become a jurisdiction on therimational Criminal

Court (ICC).

TJ also entails specialised forms of accountabédgpted to cope with
extraordinarily high numbers of casualties, as vesllevident barriers
associated with conditions of war where evidenceften very hard to
come by. TJ is furthermore adapted to operate witfa@nsitional politi-

cal frameworks designed to guide a country from waoppression to
democracy and human rights.

Y Dr. Fanie du Toit,Director, Institute for JusticedaReconciliation, Cape Town/

South Africa.
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As in most spheres, transitional politics needdréad carefully as it
balances demands for justice with needs for retation. The mediat-
ing principle between justice and reconciliationoféen seen as truth.
‘Truth’ — defined as public information about pastocities — is viewed
by some as a first step towards the demands of @rapsive justice,
both for victims (who are offered a chance to mgomperly and to be
acknowledged publicly) and for perpetrators (whe aiten socially os-
tracized by having to acknowledge their misdeedsligly). Truth is
also understood as the first step towards the rhui@erstanding re-
quired building durable reconciliation. Succesgfahsitions are meas-
ured most immediately in terms of putting an enditdence, building a
framework for negotiations and achieving inclusteastitutionality.

The jury is still out on longer-term evaluationgytainly for prominent
cases such as South Africa and Chile. The quesibaw constitutional
inclusivity is deepened into social reconciliatiand material equality
and how transitional justice mechanisms, as thdlszbof the constitu-
tional order, can point the way.

Beyond direct victims and perpetrators, indireatiais and beneficiar-
ies are offered a public spectacle as a first stgpptone to a shared
understanding of the past, even if this is onlyha minimal sense of
being forced to listen to, and acknowledge diff¢tastories.

The reparations and memorialisation questions @uhé heart of the
transitional justice agenda, to efforts to achigwstice for victims of
gross human right violations during or immediat&fer mass atrocities.

This is so because reparations and memorialisatienvictim-focused
endeavours. Of course, bullets, machetes and bamgslso victim-
focused, but reparations and memorialisation targgims, not in order
to destroy or harm them again, but in order forhsharm and destruc-
tion to be arrested and, to the degree possihlersed.

More so perhaps than any other single item on ridwesitional justice

agenda, reparations are subjected to a reckleaBsighewithin the inter-
national community, where ideals and norms areatepkeover and over
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again — often victims who have nothing or next ¢thing left — without
anyone or any institution developing concrete caiggcto turn such
“good ideas” into reality. And so, victims are le#-traumatised and
disillusioned after learning of an abstract “rigbtreparations” without
anyone taking the trouble to assume responsilfditycorrelating duties
which such rights imply.

The South African experience

| am loath to offer a dispassionate expositiont@formal characteris-
tics of what reparations ought to look like for @cend reason. This
could create the impression of an “expert” withvipeiged knowledge
sharing international blueprints and best practgdls those yet to learn
these things, whereas the reality is differentfact, | believe one can
only really understand and appreciate the incrgdibimplex dilemmas
inherent in seeking to redress gross injustice,nvbiee acknowledges
oneself, not as expert somehow detached from ifeadxamples, but as
a participant and actor within history and with lswrama. It is primar-
ily from within that solutions need to be found, whilst not eschgwer
ignoring the voices and insights from without. Andhis sense, | would
like to talk with you — rather thinwith you — as a South African whose
own country is in the midst of a protracted andtomrersial reparations
and memorialisation process that remains very mudinished busi-
ness, but also as an Afrikaner whose family for yngenerations bene-
fited from unjustifiable privilege, but who has no¢en required offi-
cially to pay any reparations for this privilegeo @0 so in any other
capacity would simply be to further the very derkadt reparations and
memorialisation are designed to end.

This is not to say lessons in the internationahareave not been learnt,
and some insights gathered, (which | am happy &eghbut it is un-
equivocal that reparations programmes remain bylarge ineffectual
and inadequate, not because they cost too muchymoaebecause they
demand acknowledgement from an entire societysobwn failure to
protect its most vulnerable, whether as active gteapors, or as silent
beneficiaries, or simply as indifferent bystandeksd very very few
political situations allow for such candour and r@me. You alone can
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be the judge of whether Kenya stands ready to Itokictims in the
eye, take their hands, and say sorry to them witheguebook in the
hand.

The climate conducive to reparations needs to leeobrself-awareness,
of having understood its own failures, of shockrevé such acknowl-
edgement is absent, reparations and proper, inelusid fair memori-
alisation processes are doomed to failure.

This may be why reparations in South Africa haverbso inadequate
and why memorialisation, though marginally morecassful, is begin-
ning to display signs of one-sidedness and exatusither than inclusiv-
ity and fairness.

The Truth and Reconciliation Commission was a noidjcal measure
in South Africa that operated from 1996-1998 toradd political crimes
committed during apartheid, provide reparationsvictims of these

crimes and administer conditional amnesty to sefffessed perpetra-
tors. Apartheid was a system of legally enforcedatasegregation that
stripped black South Africans of their civil andlipoal rights. Popular

resistance was met with political violence and gmobrutality.

After protracted negotiations an interim constdatwas passed in No-
vember 1993, which paved the way for the countfy's democratic

elections in April 1994. The TRC was designed aseghanism to em-
body the profound political change toward inclusivand fairness, but
was also created to investigate human rights vamat including abduc-
tions, killings and torture. The victims of humaghts violations were

invited to hearings which aimed to find out moreuatt‘the truth” about

political crimes under apartheid. Victims were riegd to give a state-
ment about their experiences in public hearingsl aere promised
reparations — the first time ever this had beeredon

The TRC was tasked to create as complete as pessipicture of the
past with a careful balance between justice aniih.trlhe work of the
TRC was divided into three committees (Human RigWtelations
Committee, Reparation and Rehabilitation Committ€ee Amnesty
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Committee) and comprised of seventeen commissioraichbishop
emeritus Desmond Tutu chaired the commission.

The TRC was authorized to invite victims to papate in public hear-
ings and to grant amnesty from criminal prosecutioder certain condi-
tions — such as full disclosure, proof of politicabtivation and propor-
tionality of the crime to the political goal.

Transitional Justice in international crisis managenent

Transitional Justice describes measures, procasskimstitutions tasked
to address the legacy of mass violence. High nusnbérpeople are
killed — that is why TJ becomes an issue and adedility has become
a key ingredient of peace.

Establishing peace and security in a society mabyegiar and violence
Is the basic assumption of TJ concerning the psagf human rights
abuses and war crimes, which also signals a clezakhwith the forgo-
ing violent regime.

Internationally the military presence of interna@gd peacekeepers
(peacekeeping operations) is growing in importafi¢e Responsibility

to Protect (R2P) right to protect and the chaptént@rventions of the
UN will increase, but at the same time there isghdr standard of ac-
countability for soldiers. It means the soldiers ao longer able to offer
the “following orders* excuse on the ground and tbenmandants are
no longer able to say “my hands are clean®“. Anyonne line of com-

mand, high or low, who is involved in war crimeancbe found guilty

by the ICC or a similar court or tribunal.

The Rome Statute of the ICC signed in 1998 is gpoimant step for-
ward, but there are also growing pains in the i@gonal system. There
are many NGO’s which sing the ICC’s uncritical pes. The world
needs a court like the ICC, but we need to make that difficult ques-
tions such as “Whose justice does the ICC serve@“@hat should the
role of the UNSC be?“, or “What are the limits afM as an instrument
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of TJ?" ought to be raised by all those who cadintiselves friends of

international justice and the ICC.

If you think Transitional Justice is a small academxercise — think
again! All of these countries had a national legish to the term of
reconciliation — so it is no longer a quasi congcégtas actually became

a statutory concept.

African Union (AU)Post-Conflict
Reconstruction and Development
Policy framework

SOUTH AFRICA’'®romotion of
National Unity and Reconciliation
Act number 34 of 1995
GHANA'’sNational Reconciliation
Commission

International Criminal Tribunal for
RWANDA(ICTR) & Organic Laws
to manage national trials and
Gacaca

MOROCCO’sEquity and Recon-
ciliation Commission

Special Court foSIERRALEONE
and the SL TRC

LIBERIANTRC

DRCTRC, ICC indictments, gende(r:

courts

ALGERIA’scharter for Peace and
National Reconciliation, 2005
IVORIANCommission for Dia-
logue, Truth and Reconciliation
UGANDANNational Reconciliatio
Bill (under debate) as well as a
Commission of Inquiry into the
Disappearance of the people of

KENYA'sTruth Justice and Re-
conciliation Commission (Act no. 6
of 2008 founded on Agenda Four
of the 2008 National Accord) & Na
tional Cohesion and Integration
Commission

ZIMBABWE'sOrgan for National

tion
EGYPT Following the popular pro-
test in January/February 2011, the
constituted interim government of
Egypt set up a commission of in-

quiry to investigate violations that

ing dialogues around national tran
tional justice mechanisms.
SOUTHSUDAN’sSudan Peace
ommission, 2011
MAURITIUS’sTruth and Justice
Commission

TUNISIAwas launched a national
dialogue by the ‘troika’ President g
the Republic, President of the Na-
tional Constitutive Assembly and
Prime Minister in 2012 to draft a Ia
dealing with transitional justice. A

Healing, Reconciliation and Integra-

occurred during the protests. Ongo-
Si-

4)

—n

w

Ministry of Human Rights and sper
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Uganda, 1974 (possibly the first |cifically for Transitional Justice has
national truth commission to be |been established. The National Con-
established), Commission of In- |stitutive Assembly is expected to
quiry into Violations of Human |adopt a law on transitional justice by
Rights, 1986, indictments of the |the end of 2012.

LRA by the International Criminal |n LIBYA International Criminal
Court, and the establishment of arcourt issued indictments in 2012

International Crimes Division BURUNDIANTRC (under debate)
within the High Court of Uganda.

There are three important concepts to measure HJthe potential to
provide guidance:

Truth, Reconciliation and Compensation

Truth

In South Africa the torturers said to the victiny&iu can scream as loud
as you can, nobody will hear you. The key roleh#f TRC is to break
the silence and to bring the victims’ truth to theblic stage.

Finding truth is the TRC's challenge and the Sftican Commission
distinguished between four types:

» First, forensic truth is based on facts. The TREdtto uncover
the truth with questions like: What happened to mvhevhere,
when, how and who was involved?

* Second, personal or narrative truth describesrtile bf personal
collection and memory. The personal experiencesnaegral to
the truth that leads a new justice.

e Third, social truth is formed from experience timestablished
through interaction, discussions and debates. Tbees they
told publicly form a societal truth.

* Fourth, “healing” truth describes the exposingh# past events
in order to raise a public awareness of atrocitgl &m elicit a
“never again” position toward such atrocities réaglin a hea-
led or reconciled society.
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The TRC's report basic double message was: theagainst apartheid
was justified, but this war also produced humaitggriolations on all
sides.

The South African Reconciliation Barometer is anuwal public opinion
survey of the Institute for Justice and Reconadiathat consults 4,000
South Africans in 6 languages across gender, naceme groups, urban
and rural settings and age groups. It has beenngifor ten years.
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humanity
100 04
90 W% true 86 89
80
73

70 A

60 -

50

40 -

30

20

10

0 - T
Black ‘White Coloured Asian Origin

Results from the SA Reconciliation Barometer surstegws that 94% of
black South Africans classify apartheid as a criagainst humanity.
This is perhaps expected, but less so was the &08ihg that 73% of
the whites agreed that apartheid was a crime aglaimsanity. This ac-
knowledgement, | would argue, was largely due ®wlork of the TRC
at the time.

Reconciliation

Reconciliation is one of the main constituents a&uacessful transition
in a society marked by violence. At a basic levelin be defined as the
acknowledgement of, dialogue about, and implememabf radical
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interdependence that exists as a hallmark of husoarety at all levels,
but especially between enemies or political opptsien

Peacekeeping is often the first concrete step dressing violent con-
flict on the ground. For this, the participationiofernational actors to-
gether with credible local institutions are reqdire

Level of Mutual Participation in Search for Solutions

N | ~ N | ‘L
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. _ \ p
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Conflict Conflict Conflict V;?lil;tciz:fgft
ression Managemen Resolution :
L = il aett Transformation
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(left side forced peace and the right side ownetpe

Adjudication, arbitration, negotation and mediatiggguire increasing
levels of involvement by conflict groups on the domom conflict to

reconciliation. In comparison with the global naly expenditure, the
UN mediation or peacekeeping expenses are onlgcidn which may
serve to show that the UN priority is with reactpeace-keeping initia-
tives rather than proactive conflict preventionotigh mediation and
diplomacy.

The South African Reconciliation Barometer (SAR8BYhe only survey
in South Africa at present that provides a longitatlmeasure of pro-
gress in reconciliation since the transition to deracy in 1994. The
SARB Survey developed six central hypotheses aledteel indicators:
1. Human securitylf citizens do not feel threatened, they are more
likely to be reconciled with each other and thegédairsystem.
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Three indicators impact this hypothesis: physiedusity; eco-
nomic security; cultural security.

2. The second hypothesis is concerned with the palitalture. If
citizens accept the institutions, leadership artueiof the new
system as legitimate and accountable, reconcifiai® more
likely to progress. The four indicators in this aedj are justifi-
ability of extra-legal action; legitimacy of lead&ip; legitimacy
of parliament; respect for the rule of law.

3. Cross-cutting political relationshipgiggests that, if citizens are
able to form working political relationships thabss divisions,
reconciliation is more likely to advance. The iratars in this
regard are commitment to national unity; commitmintnulti-
racial political parties.

4. Historical confrontation proposes that, if citizeare able to con-
front and address issues from the past, they are tikely to be
able to move forward and be reconciled. SARB Susvadica-
tors are an acknowledgement of the injustice ofrthpal; for-
giveness was needed; reduced levels of vengeance.

5. Race relations: If citizens of different races ht@der negative
perceptions of each other, they are more likelfotaon workable
relationships that will advance reconciliation. @érindicators
have been used in this regard: inter-racial contader-racial
preconceptions; inter-racial tolerance.

6. The social dialogueontents, if citizens are committed to deep
dialogue, reconciliation is more likely to be adgad (Commit-
ment to more dialogue).

Finally, to ensure a successful reconciliationsitimportant to know
what motivates and what constitutes success irtigadlireconciliation.
Reconciliation begins as adversaries recognize thrdependence as
a source of shared and comprehensive wellbeingveélsation is one of
the most difficult issues of a country in trangiti@s erstwhile enemies
are required to debate and negotiate the root saafsthe conflict in a
process of ebb and flow that requires both openiffgcult issues and
finding ways to consolidate them in order to keegvimg ahead.
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Reconciliation is ultimately justified, judged anmeasured by its ability
to fulfil the promise of comprehensive justice.

A Brief description of Reparations

In 2006, the United Nations approved a groundbrepkesolution enti-
tled The Basic Principles and Guidelines on the RighR&medy and
Reparation for Victims of Violations of InternatairHuman Rights and
Humanitarian Law(UN Basic Principlg). This is the most comprehen-
sive legal instrument to date which sets out, istayatic fashion, the
means and methods by which victims rights can lresded. It was
only in the last five to six years that states|udmg poorer states, have
initiated reparation programmes for relatively Engctim populations.
During this time, it has become increasingly clisat each case requires
a unigue bouquet of measures, rooted in contexdtfepapproaches to
reparation.

Principle 15 of thdUN Basic Principlesstates that effective reparation
ought to be made to victims of an applicable iri@onal human rights
or humanitarian law norm, payable either directlyttie victim, or to
family and dependents, or to those who sufferedhharseeking to pre-
vent violations. Furthermore, reparation shouldpbeportional to the
harm suffered. This internationally recognised tigh reparation pro-
vides the term ‘victim’ with legal as well as mosagnificance. On the
one hand, it indicateslagal right to reparations, enforceable in a court
of law, and, on the other hand, it designatesoaal right to reparations,
not because of legal status in the first place, lmgause of sympathy
and solidarity with those suffering. In post-codiflsituations, designa-
tions of individuals and groups as ‘victims’ hawepiortant political im-
plications by either legitimising or delegitimizingplitical elites as a
result of their actions during the conflict.

The document further recognises four kinds of meti
1. those who suffer harm directly;
2. dependents of family members of direct victims;
3. collective victims such as organisations or insitius; and
4. individuals injured in an attempt to prevent viaas.
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There are also four principle forms of reparatigailable for violations
of international human rights and humanitarian laamely restitution,
compensation, rehabilitation, and satisfaction godrantees of non-
repetition.

» Restitution seeks to restore victims, wherever iptssto the
state before the violation occurred. Examples iheluestoring
liberty and human rights, or returning to its rightowner a
place of residence, employment or other forms operty.

e Compensation, in turn, includes those measuregmesito ad-
dress financial and other forms of material damagesh as
physical or mental harm, lost opportunity of ediarator em-
ployment, material damages including earning paerand
moral damage.

* Rehabilitation provides for medical care as wellsasial ser-
vices. It includes addressing victims’ psycholoyiead legal
needs.

» Satisfaction and guarantees of non-repetition veadffective
measures to aid the cessation of violations inolyigieacemak-
ing, reconciliation and institutional reform, vecdtion of facts
and violations, and full public disclosure to thetemt that it
serves the interests of victims; the search fodikappeared, ex-
humation and reburial, restoration of the legatustareputation
and rights of victims, public apology, sanctiongl dmally ef-
forts to memorialise and honour victims.

In line with arguments developed elsewhere in Yolsime, it stands to
reason that the fourth dimension of reparationfisnothe most funda-
mental. Without guarantees of non-repetition, rafjan programmes
can deteriorate to ‘quick fix’ solutions that do rado satisfy the moral
need of perpetrators to be forgiven or for bystamde ‘do something’,
than to actually benefit victims. It is vital fotsicredibility that both
reparations’ symbolism and benefits are shapedidiyns’ concerns. It
is from their eyes, and to acknowledgfeeir suffering and dignity, that
reparations should be conducted.
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This implies that reparations mean taking respalitgibor what went
wrong, saying sorry and providing guarantees ofremorrence — hence
the reluctance of governments and companies tor@agrations. This
feature points to a major difference between rdjmargrogrammes and
development programmes: the latter do not come agkmowledgement
of complicity and moral duty as do the former. Heftefore lacks the
element of satisfaction victims typically experientom an admission
of culpability linked to payment of reparation.

Arguments for reparations and memorialisation

Reparations and memorialisation are more than “gbotys to do” —
the failure to do them constitutes immoral behawviaod the courage to
pursue themmoral triumph

If we accept that society always has some guiltnvg@me of its mem-
bers are subjected to gross violence, then sobti@sya moral duty to
restore the human dignity of victims in ways that only the victims
can recognise as such, but that society at langéavan” and recognise.
A society that has allowed its members to be tceateless than human
has the moral duty to restore the human dignityugh victims — but this
also has an unintended consequence, which ishbatignity of society
as such benefits, and is restored after periodsemhes harmed by its
own actions.

Apart from the moral argument, there is also a agiimg political ar-
gument Both reparations and memorialisation are esdentigeceiving
victims back into society as full citizens afteperiod of unjustified vio-
lence towards them that questioned, or even cat;dheir membership
of society. Without seeking, at least to some degie rectify the harm
done or to capture their memories in public spaitas,difficult to see
how victims are to be reinstated as full membersaafiety. A political
transition that does not result in the re-instatethad all who live in a
country including victims as full citizens, is a matly questionable tran-
sition.
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Then there is a crucidlistorical argumenfor reparations and memori-
alisation as the ways in which a nation learnsrtovk itself. South Af-
rica’s development in this regard is highly instrve. Apartheid, of
course, developed its own history, a story of angily-inspired heroic
tale of Afrikaner trekkers who spread God’s wordl aivilization — as a
result of their quest to be free from British caldism. Always fighting
against impossible odds (whether it was the ‘rexkgts’ of Her Maj-
esty’s Army or the ‘savages’ of Shaka’'s army) thieik&aners had sur-
vived, so the story went, because they feared Godpassessed supe-
rior bravery and survival skills. This too, is tiharrative that | was
taught at school — and which democratic South Afi@ad to decon-
struct.

In its place came the story of liberation of howubands of South Afri-
cans of all persuasions fought apartheid with bnaand exceptional
skill and how they conquered under the leadershiNadson Mandela.
This story became an important component of ouorreiiation and

nation building efforts, not only because of itdleoideals and ‘*happy
ending’ but also because of its unifying force. Egireg from apartheid,
South Africa needed common ground on which to bégiouild and the
liberation narrative provided this for most Southidans of goodwill.

Enter the TRC. With its dramatic victim narrativése TRC once and
for all deconstructed the apartheid claim that gmé=d itself as a selfless
and noble plan for the good of all. Apartheid’s #roaderhandedness,
its petty cruelty (what Hannah Arendt called thendday of evil), its
lying and ultimately its sheer destructiveness wesle plain for all to
see and never forget. More unexpected, howevertvea$RC’s impact
on South Africa’s proud liberation story — for heéo®, it unearthed pet-
tiness, violations of human rights, and cruelty.tihie face of fervent
criticism from sections within the ruling party,ethfTRC nevertheless
held its line: that a just war does not justifylaitons of human rights —
and that all perpetrators needed to be called toumt, regardless of
whether they were fighting a just cause or an unpne. So, when the
IJR developed South Africa’s first post-apartheigtdry books covering
the entire sweep of the country’s past, it facezldhallenge of redress-
ing apartheid’s one-sided and racist history afithtethe story of South
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Africa’s liberation, whilst avoiding the trap ofagifying a new history
in much the same way as the old one had beendItcharite a history
in which South African learners could learn thenmon past, but also
about one another’s stories in all their humannespgerfection, and
limitations — warts and all.

Finally there is a legal argument for reparatiolhss a longstanding
principle of international law that a state has phenary obligation to
provide for reparations to its nationals whose hurights have been
violated by the state and/or non-state actors witts territory. (2006
UN Basic Principles, Principle 15)

State responsibility for the right to reparations Vvictims presupposes
that the state must create mechanisms so thatitsnals have access to
this right.“States should endeavor to establish nationl prognaes for
reparation and other assistance to victims in therg that the parties
liable for the harm suffered are unable or unwijito meet their obliga-
tions” (2006 UN Basic Principles, Principle 16)

The Rome Statute of the ICC establishes the rgin¢parations for vic-

tims of international crimes. The ICC has recentlyde a landmark rul-
ing on the principles of reparations to be followedthe Thomas

Lubanga case, who was found guilty of the war crohenlisting and

conscripting child soldiers. The principles estsitdid by the ICC par-
ticularly stress the need to ensure that repamtstiould be directed at
reconciling the victims of child recruitment ancethfamilies and com-

munities in Ituri, whilst preserving their dignignd privacy. The repara-
tions for victims in this case will be implementddough the Trust Fund
for Victims (TFV) and require the cooperation oatsts including the

DRC. The TFV has limited funds and it is not imnadly clear, how

reparations in this case will be given to the dipeeictims of the case
or, indeed, to the communities affected, if at @lie ICC interprets the
conviction and sentence of Mr. Lubanga as symheparation, given

that these events are likely to have significammeetie victims and their
families and communities.
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There are challenges with the established repasattegime, but the
systems nevertheless are set up to redress hasaccaictims.

Lessons Learnt
1. Consultation

Victim consultation remains essential, becausa@mgtknow best what
their needs are and what would count as adequateragon of their
human and civic dignity. Comprehensive, empathatid accurate con-
sultation processes are essential in the run-upnio reparation pro-
grammes.

2. Symbolism

In the African context with little realistic posdity that significant pro-

portions of its victim community will benefit dirdg from monetary

reparation (due to a combination of weak local goweent, high num-

bers and unaccountable foreign actors) an impoxansideration re-
mains how to conduct symbolic reparations morecéffely — in order

to emphasise the value of human dignity and to askedge the need to
restore the dignity of victims of past violence.phppriate forms of rec-
ognition have a powerful, well-documented impactwetims, indeed

helping to restore to some degree, their lost tijgas citizens and as
human beings. In this regard the restoration ofg@laames, memorials
and monuments, exhumation and reburial ceremotnaational reinte-

gration and conflict mediation ceremonies, oraldmgs and education
programmes and official apologies all carry sigrafit meaning for vic-
tim communities in Africa.

3. Tangible Benefits

At the same time, realistic, but tangible benediight to be part of repa-
ration programmes, not least because politicakevicé so often has tan-
gible, material consequences. In this case, moneyments are obvi-
ously of great worth, but often unrealistic. Howewestoration of stolen
property, effective land restoration and targeteciad services ought to
be achievable.
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4. Lack of Political Will

Overcoming the almost endemic lack of political lvaf ruling elites
across the world to acknowledge wrongdoing andéay peparations
remains a fundamental challenge. It is noteworttat tn the above list
of casesreparations after civil wahave fared the worse — Sierra Leone,
Liberia, Uganda and Sudan all have failed to imgetreparation pro-
gramme recommended by national commissions. Mayltdidue to the
ways in which civil war leaves no hands clean amglicates actors
from all sides in gross violations of human righiisi® perhaps therefore
not surprising that South Africa, Morocco, Ghanal&tvi and Rwanda
have all to varying degrees fared modestly beftbese countries dealt
largely with violations which had occurred undepravious, discredited
regime on which most, if not all, the blame could lhid. It is further
plausible to deduce that the degree to which Ugandligerian and
South African politicians currently in power hadnethelessalso been
implicated in human rights abuse during their retipe liberation
struggles may have slowed reparations in thesetgesnBy contrast,
Morocco dealt more clearly only with the abuses gfrevious regime,
and therefore may have proceeded more smoothly.

5. Independent Agencies

If these observations holds true, it is more imgatrtto negotiate for
independent implementing agencies and financiarmaters for African
reparation programmes in the future, so as to Hamding political
commitment and independent oversight guaranteeddabktruth com-
missions or other investigative bodies. It is cldaat waiting on gov-
ernments to make good on vague commitments withgtdrnal over-
sight mechanisms in existence is a recipe for piged disappointment
and a further undermining of civic and human dignit victims and
their communities. Finally, victim support groupsigbt to consider
ways to built capacity, to avoid infighting, to emite transparency and
to make realistic, creative demands. In essenegstls the task to pro-
vide a bridge between victimhood, marginalisatiowl @ependency, to
fully affirmed citizenship and realised human paoi@nof those who
suffered most unjustly from political violence.
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Benchmarks

Pablo De Greiff helpfully suggests a set of benatksyagainst which
future reparation programmes could usefully be mnes These inclu-

de:

Scope: Scope is determined by how many victimseaifip con-
text has to address. Reparations can serve largelatively
smaller numbers of victims.

Completeness: Reparations ought to serve as mactymsi
within a particular setting as possible.

Comprehensiveness: There is not yet consensus kst af
crimes to be addressed through reparations. Thegatioih to pay
reparations after forced displacement, for examm@mains un-
certain. Existing programmes all have been incotapie one
way or another. There is a trend towards developragres-
sively more comprehensive programmes.

Complexity: A programme is more complex if it distrtes a lar-
ger number of different types of reparations. Thigges were
described earlier in this chapter. Complex repangbrogrammes
are to be welcomed up to the point where the coxtglée-
comes an impediment to implementation.

Coherence: A reparations programme needs to disptaynal
consistency (with different measures serving theesgoals) as
well as external consistency (with other measuteh f1s post-
conflict development agendas or other transitigusiice meas-
ures such as accountability mechanisms, etc).

Finality: Some reparation programmes imply thatime forsake
any further rights to claim redress, while otheosnat. In some
cases (where political stability is fragile) it mhg desirable for
reparations to constitute a ‘final’ claim, wheréasther contexts
it may not.

Munificence: This indicates the monetary value gbarations,
but does not necessarily constitute a measure auess, as the
symbolic aspect of reparations (whether or not pEyare ac-
companied by genuine expressions of acknowledgearahtre-
morse) remains essentially important too. At theesdaime, in-
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adequate monetary compensation may stoke furtlsentaent
and disappointment and may even be interpreted ibgmv
groups as an insult.

The SARB Survey asked, for example, black and wldath Africans,
what they thought of the performance of the TR@etting the families
of people know what happened to their loved onewd fat is a very
important aspect — you can see how positive théhSaficans rated the
TRC’s work.
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80 - B % saying excellent / good job
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50
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30
20
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0

Black White Coloured Asian Origin

Transitional Justice, Social Transformation and
Security Sector Reform

After the end of apartheid there was strong presBartribunals such as
Nuremberg or Tokio. South Africa is unique in thia form of account-
ability that it chose was not based on classicllggdice, but more on
the notion of restorative justice that entailed dibanal amnesty as a
means for the perpetrator to be held accountablealso to be given a
possibility to be included in the new dispensation.

The UN approach to Transitional Justice acknowlsedg#h judical and
non-judical processes and mechanisms such astdfio) initiatives in

respect to the right to truth, reparations, intal reform and national
consultations. The UN formally recognizes instdofl reform as an
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important element of TJ. That means helping tosfiam the institu-
tions of society, thereby helping to address the oourses of violence
and also to ensure non-recurrence as the most iampdorm of repara-
tion.

In South Africa, the amnesty process, as partlafger reform agenda,
aimed to lead social transformation. The transitiomm institutional
reform to social reform could not be obtained. Tiai coefficient has
steadily increased in South Africa and this haslted in the accusation
that only the elites benefitted from the transitibhe move from institu-
tional reform to social transformation containegaortant compromises.
A very rapid transformation of the public sectomeaat the cost of effi-
ciency, and inversely, the very slow transformatmnprivate sector
came at the cost of equality.

Statistics from the SA Reconciliation Barometewsyrdemonstrate that
the people in South Africa think that the governtrteasn't done enough
to help the victims of human rights violations. #ie same time they
agree with the opinion that in the South Africastitutions all races
should be represented institutionally.

In this context it is not surprising that one noegims to hear the argu-
ment more often that it is more advantageous ferbttmader population
emerging from conflict to invest in institutionaform and security sec-
tor reform instead of spending millions on interoaél tribunals for a

few chief perpetrators.

In South Africa there had been a relatively positbooperation between
the police and the TRC. The police subsequentlyildanzed and inte-
grated both whites and blacks into a single servitdike the police,
there was very little cooperation between the SABFMy) and the
TRC. It is perhaps no coincidence that the militajay lags far behind
the police in terms of restructuring and full int&igon.

At the same time, as is clear from the statisticdie SARB, only 50%
of people believe that the government has donegmaouterms of law
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enforcement. The statistics shows a growing leVvelomfidence in the
police sector or in juridical institutions.

Resume

The SA TRC had a number of unique features. SimedRC there have
been 40 truth commissions around the world, butenuas adopted the
practise conditional amnesty. One of the most ingmirlessons from
the South African TRC is to give priority to victenwather than the per-
petrators by highlighting victim hearings and thestimonies. The Hu-
man Rights Violations Committee heard stories atims from across

the country. It was felt that true reconciliatiomwid only be possible if
the true feelings and sentiments of victims wereliply acknowledged,

rather than suppressed.

The issue of material compensation or reparaticdhdovictims had been
fraught with many difficulties although internatednlaw and recently
also a ruling by the ICC describe compensation laga right. Most of

all, the bereaved want the return and proper bofigheir relatives’ re-

mains, or a memorial in their village, and all agtehat the most impor-
tant thing was to know the truth.

The aims were to produce a record of the violataiithie past and make
recommendations to prevent them from ever happeagain. It was

important to acknowledge the suffering of victinis,offer amnesty to

past perpetrators, and to facilitate reconciliafiemSA.

A fair trial without the death penalty would be snportant signal in
such situations. In the case of Security SectobfRethe support from
the international community for peacekeeping opematto work to-
gether with national institutions is important.

51





